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authorities, notably in New York, directly hold that where property is 
taken by means of some trick, fraud or false pretense from the possession 
of the owner, it is not necessary that it should be taken by trespass, thus 
apparently dispensing with the trespass which is generally deemed essential 
to constitute larceny. People v. Hughes, 91 Hun 354, 36 N. Y. Supp. 493 ; 
People v. Sumner; 33 App. Div. 338, 53 N. Y. Supp. 817, affirmed in 161 
N. Y. 652, 57 N. E. 1 1 20; People v. Shaw, 57 Mich. 403, 58 Am. Rep. 372, 
24 N. W. 121 ; see 4 Mich. L. Rev. 66. 

Criminal Law — Reception of Verdict — Accused's Right to be Present. 
— During his trial for murder the defendant was admitted to bail. He was 
present at the trial, but when the jury brought in its verdict of manslaughter 
he had voluntarily absented himself in the country. The rendition of the 
verdict in his absence is assigned as error. Held, in a capital felony case, 
the accused cannot waive the right to be present when the verdict is re- 
ceived, whether he be in jail or on bond, and the prisoner is discharged. 
Sherrod v. State (1908), — Miss. — , 47 South. 554. 

The principal case is an excellent illustration of the extent to which rules 
in favorem vitae are applied. A leading principle that pervades the entire 
law of criminal procedure is that after indictment is found nothing shall be 
done in the absence of the prisoner. 1 Bish. Crim. Proc, §§ 682-688. While 
this rule has at times, principally in the case of misdemeanors, been some- 
what relaxed, yet in regard to felonies the supreme court of the United 
States has held that it is not within the power of the prisoner, either by him- 
self or counsel, to waive the right to be personally present during the 
trial. Lewis v. U. S., 146 U. S. 374, 13 Sup. Ct. 137, 36 L. Ed. 1013. And 
Gibson, C J., in Prine v. Comm., 18 Pa. St. 105, says : "The right of a 
prisoner to be present at his trial is inherent and inalienable." The latter 
statement has been subject to criticism, and the better rule seems to be 
that being a right personal to the accused and established for his benefit, it 
may be waived by him in all cases other than capital. State v. Jenkins, 
84 N. C. 812, 37 Am. Rep. 643 ; Fight v. State, 7 Ohio 181, 28 Am. Dec. 626 ; 
contra : Cook v. State, 60 Ala. 39, 31 Am. Rep. 31. The common law rule 
is founded on two reasons : 1. The right of the accused to be present and 
to see that the verdict is sanctioned by all the jurors; 2. In order that the 
accused, if convicted, may be under the power of the court and subject to 
its judgment. Stubbs v. State, 49 Miss. 722; Cook v. State, supra; Smith 
v. State, 59 Ga. 513; State v. Outs, 30 La. Ann. 1156; Warren v. State, 19 
Ark. 214, 68 Am. Dec. 214. The decision in the principal case is in accord 
with all precedent, but only too plainly illustrates the degree of care required 
in such cases when the defendant is out on bail. 

Dead Bodies — Power of Court to Order Exhumation, to Procure Evi- 
dence. — In a prosecution for homicide, the defendant filed a motion asking 
that a commission be appointed by the court to exhume the body of the 
deceased, in order that an autopsy might be made for the purpose of ascer- 
taining the character of the wounds, their range and depth, etc., it being 
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averred that such was the only possible method of procuring evidence neces- 
sary for the defense. Held, that the trial court erred in refusing this re- 
quest, since the defendant was entitled to the benefit of the evidence, and 
the court had authority to make the order. Gray v. State (1908), — Tex. 
Cr. App. — , 114 S. W. 635. 

This appears to be the first case to decide affirmatively that a court has 
authority to order the exhumation of a body for the purpose of securing 
evidence in the trial of a cause to which those who have the control of the 
body are not parties. The courts have often recognized, in the disinterment 
of bodies by public authorities for the purpose of ascertaining the cause of 
death, or whether a crime has been committed, an exception to the general 
prohibition against the disturbance of dead bodies. Thus, it has frequently 
been held that exhumations under such circumstances do not constitute vio- 
lations of statutes designed to prevent "body-stealing." Palmer v. Broder, 
78 Wis. 483, 47 N. W. 744; Hayes v. State, 112 Wis. 304, 87 N. W. 1076; 
People v. Fitzgerald, 105 N. Y. 146, 11 N. E. 378, 59 Am. Rep. 483; Rhodes 
v. Brandt, 21 Hun 1. Authority in courts to order exhumation for the pur- 
pose of procuring evidence has been inferentially recognized in other decis- 
ions, though not directly asserted. In Commonwealth v. Grether, 53 Atl. 
753, 204 Pa. St. 203, it was decided that a conviction of murder would not 
be set aside merely because the body of the deceased was exhumed by the 
district attorney, and not by the coroner. The court said: "Such evidence, 
it was the right, as well as the duty, of that officer to procure if it existed, 
without regard to anything the coroner may have done or omitted to do." 
In Moss v. State (Ala.), 44 South. 598, it was held that, if the court in a 
murder trial could order decedent's skull exhumed for use in evidence, it 
was discretionary to refuse the order. In Salisbury v. Commonwealth, 79 
Ky. 425, 3 Ky. Law Rep. 211, the court, without going further into the ques- 
tion, refused such a request on the part of the accused on the ground that he 
had not offered to pay the expenses. In the opinion of the court in Grangers' 
Life Ins. Co. v. Brown, 57 Miss. 308, 34 Am. Rep. 446, there appears the 
following dictum : "We are not prepared to say that in a proper case the 
court, in the interests of justice, should not compel the exhuming and ex- 
amination of a dead body which is under the control of the plaintiff, if there 
is strong reason to believe that without such examination a fraud is likely 
to be accomplished, and the defendant has exhausted every other method 
known to the law of exposing it." It is to be noted that this applies only 
to cases wherein the person having control of the body is a party to the 
action. Mutual Life Ins. Co. v. Griesa, 156 Fed. 398, appears to be the only 
case other than the principal case in which the question has been squarely 
decided. There a suit in equity has been brought by an insurance company 
for the cancellation of a life insurance policy shown to have been obtained 
under circumstances indicating fraud. One of the defenses to the policy was 
that the insured committed suicide by poison, which would avoid the policy 
by its terms. An action at law to recover upon the policy was pending, and 
in both cases the insurance company requested the court to order exhumation 
of the body of the deceased for examination. The court held that it had no 
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authority to issue such an order in the action at law, to which the widow, 
who had control of the body, was not a party, but that in the suit in equity, 
to which she was a party, such an order would be made, it being within the 
general powers of a court of equity, and in the furtherance of justice. In 
the principal case, however, the court rests its decision upon the ground that 
"neither the right of sepulture, nor the right to have the body remain un- 
touched and unmolested, is an absolute and fixed right, but these rights must 
and should yield when they conflict with the public good or where the de- 
mands of justice require such subordination." 

Evidence — Burden of Proof. — In an action for the value of goods lost, 
and for damage to other goods, while stored in the defendant's warehouse, 
plaintiff made out a prima facie case by showing that he deposited the goods 
in the warehouse in good condition, which, on demand, the defendant failed 
to deliver, or else delivered in a damaged condition. The defendant re- 
quested and the court refused an instruction that the burden of proof was 
on the plaintiff, and that unless the weight of evidence was in favor of the 
plaintiff, a verdict should be returned for the defendant. Held, that the fail- 
ure to give the charge requested was erroneous. Berger v. St. Louis Storage 
& Commission Co. (1908), — Mo. App. — , 114 S. W. 69. 

This case brings up the question as to whether the burden of proof shifts 
from one side to the other during the course of the trial. Upon this point 
there is much confusion. One view of the matter is that as soon as the 
party upon whom the burden of proof originally rests makes out a prima facie 
case, the burden shifts to the other party, and if the latter makes out a prima 
facie defence, the burden is again shifted. Supporting this view, among 
other cases, are Philadelphia & Reading R. R. v. Anderson, 94 Pa. St. 351 ; 
Campbell v. McCormac, 90 N. C. 491 ; McKenzie v. Oregon Improvement 
Co., 5 Wash. 409; Succession v. Maginnis, 44 La. Ann. 1043; Meikel v. State 
Savings Institution, 36 Ind. 355. The view of the present case would, how- 
ever, appear to be the better doctrine. The burden of proof, as defined by 
the court, is the duty which rests upon a party asserting the affirmative of 
an issue, of establishing it by a preponderance of the evidence. Thus used, 
it never shifts from side to side. Pease v. Cole, 53 Conn. 53; Scott v. Wood, 
81 Cal. 398; Eastman v. Gould, 63 N. H. 89; Berringer v. Lake Superior 
Iron Co., 41 Mich. 305 ; Farmers' Loan & Trust Co. v. Siefke, 144 N. Y. 354 ; 
Gay v. Bates, 99 Mass. 263; Wilder v. Cowles, 100 Mass. 487; Atkinson v. 
Goodrich Transportation Co., 69 Wis. 5 ; 2 Enc. Evi. 779. The burden of 
proof should be carefully distinguished from the burden of introducing 
evidence which may constantly shift from side to side during the course 
of the trial. Quite likely much of the confusion which exists on the subject 
is due to the failure to agree on just what is meant by the term "burden of 
proof." 

Evidence — Compelling Accused to Criminate Himself — Waiver of 
Privilege. — On his first trial for murder the defendant tobk the stand in his 
own behalf. After judgment against him he procured a new trial. At the 



